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Wage and Hour Division, Labor § 780.304 

‘‘Man-day’’ means any day during which an 
employee performs any agriculture labor for 
not less than 1 hour. 

(b) Under section 3(e) of the Act the 
term employee does not include certain 
individuals in determining mandays of 
labor. Section 3(e) provides that: 

‘‘Employee’’ includes any individual em-
ployed by an employer, except that such 
term shall not, for the purposes of section 
3(u) include: 

(1) Any individual employed by an em-
ployer engaged in agriculture if such indi-
vidual is the parent, spouse, child, or other 
member of the employer’s immediate family, 
or 

(2) Any individual who is employed by an 
employer engaged in agriculture if such indi-
vidual (A) is employed as a hand harvest la-
borer and is paid on a piece rate basis in an 
operation which has been, and is customarily 
and generally recognized as having been, 
paid on a piece-rate basis in the region of 
employment, and (B) commutes daily from 
his permanent residence to the farm on 
which he is so employed, and (C) has been 
employed in agriculture less than 13 weeks 
during the preceding calendar year. 

(c) The legislative history of the 1966 
amendments to the Fair Labor Stand-
ards Act indicates that the Congress in 
enacting minimum wage protection 
(section 6(a)(5)) for agriculture workers 
for the first time sought to provide a 
minimum wage floor for the farm-
workers on large farms or agri-business 
enterprises. The section 13(a)(6)(A) ex-
emption was intended to exempt those 
farmworkers on the smaller or 
familysize farms. In keeping with this 
intention, a labor requirement of 500 
man-days was incorporated into the ex-
emption, and certain workers were spe-
cifically excluded from the man-day 
count, as provided in section 3(e) (1) 
and (2). 

§ 780.302 Basic conditions of section 13 
(a)(6)(A). 

Section 13(a)(6)(A) applies to an em-
ployee provided all the following condi-
tions are met: 

(a) He must be ‘‘employed in agri-
culture’’ 

(b) By an ‘‘employer’’ 
(c) Who did not use more than ‘‘500 

man-days’’ of agriculture labor 
(d) During any ‘‘calendar quarter of 

the preceding calendar year.’’ 

The following sections discuss the 
meaning and application of these re-
quirements. 

§ 780.303 Exemption applicable on em-
ployee basis. 

Section 13(a)(6)(A) exempts ‘‘any em-
ployee employed in agriculture * * * by 
an employer * * *.’’ It is clear from 
this language that it is the activities of 
the employee rather than those of his 
employer which determine the applica-
tion of the exemption. In other words, 
the exemption applies only to employ-
ees who are engaged in agricultural ac-
tivities. Thus some employees of the 
employer may be exempt while others 
may not. In any case the burden of ef-
fecting segregation between exempt 
and nonexempt work as between dif-
ferent groups of employees is upon the 
employer. For a more detailed discus-
sion of what constitutes employment 
in agriculture, see subpart B of this 
part. 

§ 780.304 ‘‘Employed by an employer.’’ 
(a) The employer may be an indi-

vidual, a partnership, or a corporation. 
It is not necessary that the employer 
be a farmer as defined in § 780.131. It is 
sufficient that he ‘‘uses’’ agricultural 
labor. 

(b) In applying this exemption, one of 
the main criteria is the number of 
man-days of agricultural labor used by 
the employer. Section 13(a)(6)(A) pro-
vides that the exemption shall not 
apply to an employee employed in agri-
culture ‘‘if such employee is employed 
by an employer who did not * * * use 
more than 500 man-days of agricultural 
labor * * *.’’ From this language of the 
statute, the man-days of all agricul-
tural workers, unless specifically ex-
cluded, of an employer whether he be 
the owner of a single farm, the owner 
of an enterprise consisting of several 
farms, a tenant farmer, an independent 
contractor, etc., are to be counted for 
purposes of section 13(a)(6)(A) whether 
they are employed at one place or sev-
eral widely scattered places. For exam-
ple if an employer owns and operates 
two farms, it is the total number of 
man-days used on both farms and not 
that used on each individual farm that 
determines whether he meets the 500 
man-day test. Likewise independent 
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